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There has been much chatter
about the recent memorandum
issued by Peter Rob, general
counsel for the National Labor
Relations Board. This memo
highlights the NLRB’s decision
to roll back previous rulings that
had made nine common human
resources policies illegal to
protect the right of employees to
participate in “protected
concerted activities.”

After reviewing these specific
policies, the NLRB determined
that unless these policies were
being applied in a manner
intended to interfere with an
employee’s right to engage in
protected, concerted activities,
then they were legal for
employers to apply to their
work environment.  

So, what does this mean for
funeral service businesses?

Death-care professionals need
to look at their existing
employee handbooks and/or HR
policies to determine if they
should be revised to address the
change in the NLRB’s position
on these policies. Let’s take a
look at the nine policies in

question to evaluate whether
there is a possible impact on the
business.  

1. What do you mean rough-
housing is not allowed? Yes,
that is right, funeral service
employers are allowed to once
again prohibit inappropriate
behavior in the workplace such
as “yelling, profanity, hostile or
angry tones, fighting, rough-
housing, horseplay, throwing
things, slamming doors, waving
arms or fists, verbal abuse,
destruction of property, threats,
or outright violence.” If you
don’t have an “Employee Code
of Conduct” policy that

What Handbook Changes Should You Make
as a Result of the Recent NLRB Memo?

Employers Want Employees,
But Challenges Abound

Despite 1.3 million jobs having been
created in the first half of 2018, 64 percent
of managers say it is common for an
applicant with a promising resume to not
live up to expectations when interviewed,
according to a report issued by Robert Half
International, a human resources consulting
firm.

The report, which is a collection of recent
research – including data from the U.S.
Bureau of Labor Statistics – also disclosed:

• Managers review 40 resumes and
interview seven people per open position,
on average.

• Fifty-one percent of managers say a lack
of technical abilities is a common reason
new hires don’t work out, while 49 percent
point to a lack of soft skills.

• Forty-four percent of employers say a
poor hiring decision greatly affects the
morale of the team.

Employees are also less likely to stay with
the same employer for long, the report
suggests. Sixty-four percent of profes-
sionals say they believe changing roles
every few years can help their career,
especially their salary, which is an increase
of 22 percent from just four years ago.

The report also noted that 39 percent of
workers say they tried to negotiate a higher
salary with their last job offer.
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prohibits behaviors such as these,
create one! These types of
behaviors can create not only an
uncomfortable, unmotivated
workforce but perhaps even a
hostile work environment for some
employees. Be aware that you
cannot ban employees from
walking out or striking.

2. Insubordination is allowed?
Not so much now. So, previous to
this new memo, the NLRB
indicated it was unlawful to prevent
insubordination or noncooperation
of employees even if it was
adversely impacting the business as
they felt such restrictions could
prohibit the employees from partic-
ipating in concerted activities.  

However, this memo now
clarifies that employers do have the
right to address employees who are
being insubordinate or uncooper-
ative if it is posing a negative
impact on the business – as long as
it is not part of concerted activities.
Funeral service employers should
include in their code of conduct
policy that insubordination and
noncooperation that disrupts the
business can lead to disciplinary
action, including termination if
such actions are not part of
protected concerted activities.   

3. Civility? This is a term that
should really be in all employee
handbooks but was frequently
overlooked, and then during the
Obama administration, the NLRB
concluded that HR policies should
not refer to employees being civil
within the workplace or utilize
civility training despite the fact that

the Equal Employment Opportunity
Commission recommended
employers do so as part of
harassment prevention. Now the
NLRB has concluded that civility
does not restrain an employee from
concerted activities. Funeral
services employers should consider
reviewing their anti-harassment
policy to include civility training as
well as the expectation that
employees will treat each other
with civility. This level of basic
respect can help prevent
harassment.

4. Photos in the prep room?
Today everyone has a cellphone.
In fact, most funeral service
businesses rely on employees’ cell
phones to reach them throughout
the day and to keep them informed
of family needs or to respond to
calls. Through advancing
technology, most cellphones are
now capable of taking photos and
videos. Previously, the NLRB did
not allow employers to restrict an
employee’s use of their personal
cellphone (as there were occasions
when employees legitimately
wanted to photograph or record
working conditions or labor
protests). However, now the NLRB
has indicated that the employer
does have the right to ban unautho-
rized photography or recording.
Funeral service businesses should
have specific policies that prohibit
employees from photographing or
videoing the deceased at any time
as well as funeral services or
viewings (unless authorized in
writing by appropriate individuals
to do so). Additionally, consider-
ation should be given to a social
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media policy that prohibits
employees from posting photos or
video related to the funeral business
on their social media pages unless
authorized by the business to do so.

5. Yes, confidentiality does
matter! Yes, funeral service
employers, it is again legal for you
to prohibit employees from
disclosing confidential and propri-
etary information. Let me state that
again: Funeral service businesses do
have the right to protect the confi-
dentiality of the families they serve,
their employees as well as propri-
etary business information (e.g.
preneed contracts, etc.)  Funeral
employers should include in their
employee handbook a confiden-
tiality policy that makes it clear that
employees are prohibited from
disclosing confidential information
about the families they serve or any
proprietary business information.
Additionally, they do not have the
right to disclose information about
other employees they obtained from
unauthorized access or the use of
confidential records. Nor can they
remove confidential records from
your premises.  

6. Misrepresentations are a no-
no! I just have to say, “Duh!” This
should be obvious, but it is nice that
the general counsel for the NLRB
confirmed that employers have the
right to prohibit employees from
making defamatory statements or
misrepresentations. Funeral service
employers will want to address this
issue in a couple of HR policies.
First, misrepresentations on applica-
tions can not only mean that a job

candidate will not be offered a
position, but if an individual is hired
and it is later learned they misrepre-
sented facts on their application,
they can be terminated. This can be
addressed under the code of conduct
policy. Second, under the anti-
harassment policy, include a section
that making defamatory statements
or misrepresentations about other
employees can lead to disciplinary
action up to and including termi-
nation. Additionally, making such
statements on personal social media
accounts can be considered
harassment and lead to disciplinary
action. This can be covered under
the social media policy.

7. Company logos don’t belong
to the employees. The NLRB
acknowledges that “employers have
a significant interest in protecting
their intellectual property, including

logos, trademarks and service
marks. Such property can be worth
millions of dollars and be central to
a company’s business model.
Failure to police the use of such
property can result in its loss, which
can be a crippling blow to a
company.” Funeral service
employers can therefore ban
employees from unauthorized use
of the company logo or other intel-
lectual property that is owned by
the business. For example,
employees should not be using the
funeral business logo on their social
media accounts. The employee
handbook can address this issue
under both the social media policy
and the employee code of conduct.

8. Who speaks on behalf of the
funeral business? The NLRB
memo also indicates that employers
can require that employees have
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What is the National Labor Relations Board?

According to the National Labor Relations Board website: 

The NLRB is an independent federal agency enforcing the National
Labor Relations Act, which guarantees the right of most private sector
employees to organize, to engage in group efforts to improve their
wages and working conditions, to determine whether to have unions as
their bargaining representative, to engage in collective bargaining,
and to refrain from any of these activities. It acts to prevent and
remedy unfair labor practices committed by private sector employers
and unions. 

Congress enacted the National Labor Relations Act in 1935 to
protect the rights of employees and employers, to encourage collective
bargaining, and to curtail certain private sector labor and
management practices, which can harm the general welfare of
workers, businesses and the U.S. economy.
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authorization to speak for the
employer. Or in other words, funeral
service employers can have a
specific policy that makes it clear
that employees are not authorized to
speak on behalf of the business
unless specifically granted authori-
zation. This is another element that
can be covered in the social media
policy.

9. What do you mean you’re
working for our competitor? Even
before the issuance of this memo,
the board did recognize that
employers had a right to be
concerned about conflicts of interest
by their employees and to find ways
to address those concerns. This
current board makes it clear that
employers can protect themselves.

Funeral service businesses should
include in their confidentiality
policies clear language that either
bans (or requires disclosure of)
conflicts of interest (disloyalty), or
employees who have had in the past
or continue to have financial interest
in competitors of their current
employer (self-enrichment). Failure
to disclose this information can be a
violation of the code of conduct.

When looking at the whole of
these nine policy changes, it is
evident that they can be very
impactful to funeral service
employers. Not only in terms of
employee interactions with each
other, management and the families
they serve but on the successful
long-term profitability of the

business. No funeral service
owner/manager wants to deal with a
harassment issue nor do they want
to lose their valuable preneed
contracts to a competitor. Can you
imagine your funeral home logo
used on an employee’s social media
account when they are posting
objectionable content? 

At first blush, this NLRB memo
may not appear to be of any signif-
icant interest.  But the reality is that
the NLRB change in position on
these key issues allows funeral
service employers to protect their
businesses more effectively in
several key areas.  
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Stephanie Ramsey is the HR specialist for The Foresight Companies, a Phoenix-based financial and management
consulting business that serves the death-care profession. In addition to speaking at national conferences, she
writes a regular column on HR issues for American Funeral Director magazine. Visit
www.theforesightcompanies.com to learn more about The Foresight Companies.

Helene Schultheis Retires from ASD after 21 Years

After more than two decades of providing comfort to funeral home callers, Helene Schultheis, ASD –
Answering Service for Directors’ most experienced call specialist, retired this month, according to a news
release.

In her 20-plus years at the company, Schultheis built a legacy of compassion, dedication and kindness. Since
1997, she has devoted herself to helping grieving loved ones through the most difficult call they will ever have
to make. ASD estimates that during her career, Schultheis answered more than 750,000 calls and over 50,000
first calls.

Asked a few years ago what she finds most rewarding about working at ASD, Schultheis explained, “At the
end of the day you go home and feel as though you made a difference by helping people. I am very fortunate to
work at ASD. I am so proud to be part of this company. ”




